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MEASURE A 

 
 

SUMMARY  

The Grand Jury received multiple complaints arising from expenditures of Measure A 

tax revenue in Calistoga.  After extensive investigation, the Grand Jury finds that 

millions of dollars have been utilized on Calistoga projects and expenses that do not fit 

within the parameters of Measure A, and which could not have reasonably been 

contemplated by voters in approving this Ordinance. The Grand Jury urges the Napa 

County Flood Protection and Water Improvement Authority (Napa County Board of 

Supervisors) to enhance the pre-approval review process as described in this report. 

 

Napa County voters adopted Measure A in 1998.  It imposes a ½ percent sales tax for 

a 20-year period, to fund twelve specifically described flood protection and watershed 

improvement projects.  These are referred to as “approved projects.”  If any of these 

projects proves infeasible, Measure A dictates a strict procedure whereby a 

replacement project may be allowed if explicit criteria are met. 

 

There are several prohibitions on the manner in which Measure A proceeds may be 

spent.  Like all special taxes, Measure A tax revenue may not be spent for general 

governmental purposes.  By the terms of the Ordinance, Measure A funds may not be 

spent to expand water capacity for growth or development beyond 1998 levels.  None 

of the originally approved Measure A projects contain North Bay Aqueduct (NBA) 

water or other water imported from outside the county, and replacement projects 

containing NBA water or out-of-county water are expressly prohibited.  Projects 

funded by Measure A must comply with “Living River Guidelines.”  Finally, a city or 

other jurisdiction requesting Measure A money must have already paid that money on 

an approved Measure A project or have a binding legal obligation to pay that money 

on an approved Measure A project. 

 

Calistoga has two approved projects.  They are (1) to stabilize and enhance Kimball 

Reservoir for flood protection and water supply reliability, and (2) to improve drainage 

and flood control in critical areas to protect from flooding. 

 

The Calistoga expenditures questioned by citizens in complaints to the Grand Jury are 

(1) $2.7 million spent on the Mt. Washington water storage tank, (2) over $1 million 

given Solage Resort for drainage improvements and a water pipe, and (3) 

approximately $700,000 for legal expenses incurred defending against a valid public 

interest lawsuit over the City’s complete blockage of Kimball Creek in violation of 

“Living River Guidelines.” 

 

Measure A funds should not have been spent on any of these matters.   
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The Mt. Washington tank project does not comply with Measure A procedurally or 

substantively.  The Mt. Washington tank was not identified in the Ordinance before 

the voters, and so was not a voter “approved project.”  It should have been processed 

as a “replacement project.”  And even if the Mt. Washington tank had been presented 

as a replacement project, it should not have received Measure A funding because (1) it 

is a facility that will hold NBA water, and (2) it increases Calistoga’s water capacity 

by 125% thereby supporting an increased population and development. 

 

Solage Resort should not have been given Measure A money for its drainage 

improvements because the City of Calistoga never had a legal obligation to pay this 

cost.  By agreement between Solage and the City of Calistoga, the City agreed to ask 

the Napa County Flood Protection and Water Improvement Authority (FPWIA) for 

Measure A money for Solage’s drainage project.  But if the FPWIA, which is 

comprised of the County Board of Supervisors, did not approve giving Measure A tax 

revenue to Solage, Calistoga did not have to pay Solage for these improvements.  

Solage would absorb the cost.  The City of Calistoga was never obligated for this 

expense.  Nevertheless, the City did submit a request for Solage’s drainage to the 

FPWIA and the FPWIA approved it.  Calistoga thereby acted as a conduit wrongfully 

funneling taxpayer money to Solage. 

 

The Solage water pipe does not qualify for Measure A revenue because this pipeline 

(1) is not one of Calistoga’s approved projects; it is neither an enhancement of 

Kimball Reservoir nor a drainage project, and (2) its purpose is to carry NBA water. 

 

Finally, the City of Calistoga’s legal expenses should not have been paid with Measure 

A tax proceeds.  Expenditures for a city’s legal expenses are generally expenditures 

for governmental purposes.  They are not to be paid with special tax funds.  Moreover, 

these costs and fees were not expended in furtherance of Measure A objectives.  They 

did not facilitate flood control or watershed improvement.  In fact, they were incurred 

fighting Measure A objectives. They were incurred fighting compliance with “Living 

River” guidelines:  Opposing a public interest lawsuit to allow some of the water from 

Kimball Creek to bypass Kimball dam, to preserve fish and wildlife habitat 

downstream.  The city eventually abandoned its position rendering the suit moot. 

 

It is difficult to conceive how inappropriate expenditures of this magnitude could have 

occurred.  Had an effective procedure for reviewing, verifying, and approving 

Measure A proposals been in place, they would not have been allowed.  Measure A 

represents an infusion of over $150 million into Napa County.  The funding approval 

process must to be critically reviewed, county level checks and balances must be 

added, and citizen oversight strengthened.   

 

The Grand Jury recommends: 

 

1. The FPWIA (Board of Supervisors) must more carefully evaluate Measure A 

proposals.  In furtherance of this, the FPWIA should revise the “organizational chart” 
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to ensure (a) that proposed expenditures are in absolute legal and technical compliance 

with the Ordinance, and (b) that the Financial Oversight Committee (FOC) be given 

full documentation regarding proposals prior to the FPWIA’s decision on them.  

 

2.  Before a requested expenditure is presented to the FPWIA for approval, County 

Counsel certify that proposed expenditures fit within Measure A from a legal 

standpoint, as well as the director of Public Works certifying that expenditures fit 

Measure A from an engineering standpoint. 

 

3.  The alarming number of vacancies on the FOC should be filled and the lack of 

effective leadership remedied.  Currently, only 9 of the 17 positions for citizen 

representatives are filled and the leadership is entrenched. 

 

4.  The FOC review “planned and approved” expenditures earlier in the process, 

before proposals go to the FPWIA for consideration.  It is the duty of the FOC to 

report to the public on questionable proposals as well as expenditures.  Measure A 

Section 9(A)(2)(c).  This is much more effective when citizens are made aware and 

given the opportunity to speak out before those proposals are approved and the tax 

revenue spent. 

 

5.  The FOC review invoices and itemized billings from cities and jurisdictions with 

projects being funded by Measure A, and administrators from these cities and 

jurisdictions be available as support and resource staff for the FOC as required in the 

Joint Powers Agreement Section 9(e). 

 

6.  The FOC itself prepare its annual audit as required in Section 9(A)(2) of Measure 

A, rather than rely on the County Auditor to do this audit for it, and the County 

Auditor prepare its own separate audit as required in Section 23 of Measure A.  The 

current single joint annual audit by the County Auditor does not provide dual insight 

and objectivity, and violates the specific dictates of the Ordinance. 

 

7.  As for Calistoga, pursuant to FPWIA Agreement No. 19, Section 3(b), any further 

requests by Calistoga for Measure A funds for the Mt. Washington tank and Solage 

projects must be denied and the Calistoga should be required to return any unspent 

Measure A tax revenue forwarded to it for these matters.   

 

 

 

BACKGROUND 

MEASURE A 

 The Napa County Flood Protection Sales Tax, known as Measure A, was passed by a 

two-thirds majority of Napa voters in 1998. The purpose of Measure A is to fund flood 

control projects in Napa County for twenty years. This is being accomplished by a 
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Countywide sales and use tax of a half percent.  The estimated revenue is over 

$150,000,000.  

Measure A mandates the tax proceeds be used to construct a dozen specifically 

designated flood protection and watershed improvement projects throughout the 

county. These are referred to in the Ordinance as “approved projects.”  These projects 

were designed to protect against flooding, improve water quality, preserve the integrity 

of ground water resources and/or stabilize water supply reliability for the existing 

Napa County population as of the effective date of the Ordinance. None of these 

projects were intended or designed to expand water capacity for growth and new 

development. All of the projects were planned in accordance with the “Living River 

Guidelines contained in the Community Coalition’s Flood Management Plan and the 

Napa River Watershed Owner’s Manual of the Napa County Resource Conservation 

District. It is important to note that none of these “approved projects” provided any 

facilities for, or purchase of, North Bay Aqueduct or other water imported from 

outside Napa County. (Measure A Ordinance, Appendix I.) 

 

 The election ballot expressly provided: 

 

Revenues from the sales tax shall only be used for flood protection and 

watershed improvements.  

 

The “Impartial Analysis By The Napa County Counsel” which accompanied the ballot 

and upon which voters relied in their decision-making stated: 

  

...sales tax proceeds (are) restricted to 

financing/constructing/maintaining/monitoring the flood control and watershed 

improvement projects identified in the Ordinance. 

 

Moreover, Measure A is classified as a “Special Tax.”  The “Impartial Analysis By 

The Napa County Counsel” admonished: 

 

Special tax proceeds, including Measure A tax proceeds, cannot be utilized for 

general governmental purposes. (Appendix II.) 

 

If any of the designated “approved” projects is later determined to not be feasible, 

either for economic or environmental reasons, a replacement project may be 

recommended.  Like the original designated projects, replacement projects must meet 

explicit criteria.  To qualify for Measure A tax money a replacement project is 

required to: 

 

1. (a) Protect against flooding, and/or  

(b) Improve water quality, and/or  

(c) Preserve the integrity of ground water resources, and/or  
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d) Stabilize water supply reliability for Napa County at its 1998 population 

level; and 

 

2. Be planned in accordance with “Living River” guidelines; and  

 

3. NOT expand water capacity for growth or new development; and 

 

4. NOT involve purchase of, or facilities for, North Bay Aqueduct or other water 

imported from outside Napa County. 

 

 

The FPWIA, which is comprised of the Napa County Board of Supervisors, was 

created by Measure A to administer the sales tax ordinance. 

 

With the prospect of substantial revenue to be raised by the special tax, it was crucial 

that a procedure be put in place that would insure the proceeds be spent appropriately 

on the required and essential projects. Thus, the Ordinance for Measure A established 

the FOC.  

The Ordinance required that the FOC be comprised of 17 Napa County citizens 

appointed by the Napa County Board of Supervisors.  As summarized on the Napa 

County website, the charge of the FOC is to ensure that the local sales tax money 

raised from Measure A is used only for the flood protection and watershed 

improvement projects listed in the Ordinance.  

(www.countyofnapa.org/Pages/DepartmentContent.aspx?id=4294974207 click on 

“Financial Oversight Committee Guidelines”) 

 

Measure A states that the FOC shall: 

 

1. Provide the public with information regarding the manner in which Measure A 

tax proceeds have been spent; 

 

2. Prepare an annual audit regarding the use of Measure A proceeds; 

 

3. Review the financial impact of each project and advise the public whether it is 

consistent with the purpose, spirit, intent, and language of Measure A; 

 

4. Inform the public of any expenditure which is inconsistent with the purpose 

and intent of Measure A;    

 

5. Make recommendations to the Napa County Flood Control and Water 

Conservation District regarding proposed replacement projects if a project 

identified in Measure A is determined not feasible.  

 

http://www.countyofnapa.org/Pages/DepartmentContent.aspx?id=4294974207
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Since there has never been a replacement project proposed in the 14 years Measure A 

has existed, the FOC has never acted in this capacity. 

 

In addition to the creation of the FOC, the Ordinance mandated one additional 

financial review mechanism in Section 23: 

 

 SECTION 23.  Napa County Auditor-Controller Audit. 

In addition to the audit required pursuant to Section 9(A)(2)(b) (the above-

mentioned FOC audit), the Napa County Auditor-Controller shall annually 

conduct an audit of how the new transactions and use tax revenues are spent by 

the County of Napa. The audit shall be published in at least two County 

newspapers and copies of the audit shall be provided to, and must be available 

at, every public library located in the County. 

 

There are no other financial oversight provisions in the Ordinance.   

 

Nor are there provisions in the Ordinance setting forth the formal procedure by which 

a city may obtain Measure A funds.  In absence of any such mandated procedure, a 

process was put in place for moving proposed Measure A expenditures from 

formulation at city level through FPWIA approval and funding.  This process is 

illustrated on the attached County of Napa flowchart depicting the process for 

obtaining approval for proposed Measure A expenditures. (Appendix III.) 

 

As shown in the flowchart, a city formulates a project and makes a funding request to 

the County Auditor.  The County Auditor verifies that city has sufficient Measure A 

funds to cover its proposed project.  The proposal then goes to the County Public 

Works Director to “certify” that the proposed project meets Measure A requirements.  

Next, County Counsel prepares a “Funding Agreement” between the city and the 

FPWIA.  The Funding Agreement goes back to the city for approval and to the 

FPWIA for consideration.  After the Funding Agreement is approved by the FPWIA, 

the city proceeds with the proposed work.  When the work is completed the city 

requests reimbursement of its expenditures from the County Auditor.  The County 

Public Works department is then responsible to review the completed work and 

approve or disapprove reimbursement to the city. (Appendix III.) 

 

 

 

CALISTOGA 

 
With the passage of Measure A, the Napa voters approved two projects requested by 

the City of Calistoga. These two designated approved projects were: 

 

1. Stabilization and enhancement of Kimball Reservoir, which shall be for the 

purpose of flood protection and water supply reliability. 
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2. Flood protection and drainage improvements in the Grant Street area and 

other critical areas to protect residents and businesses from flooding.   

During the drafting of the Ordinance each City was asked to recommend certain 

critical projects for inclusion. The process of inclusion is described in the Joint Powers 

Agreement (JPA), which was entered into by all the entities affected by Measure A on 

November 1, 1998. (Appendix IV.) It states, in Section 2(d): 

 

The County, the District and the Municipalities prior to the March 3, 1998, 

election conducted study sessions and deliberations regarding the unmet flood 

protection needs throughout the County and identified critical projects which 

would greatly reduce and/or eliminate the destructive flood damage which 

regularly occurs in the County.  (Emphasis Added.) 

 

These projects were then included in the Ordinance, which was subsequently approved 

by Napa County voters on March 3, 1998. 

 

The above-referenced “study sessions” were held to insure that any project deemed by 

a municipality to be “critical” to the reduction and/or elimination of flood damage was 

not only needed but also was a project which in every way conformed to the spirit and 

language of the Ordinance. This was of paramount concern to the drafters of the 

Ordinance because the adherence of all projects to the spirit and language insured the 

best chance of the passage of the Ordinance by the electorate. Therefore, none of the 

twelve projects included as “approved” projects were designed to expand water 

capacity for growth and new development beyond the population census of the County 

as it existed in1998 and it is important to note, that none were designed to encourage 

or facilitate the utilization of water imported from outside Napa County. Since 

Calistoga’s two projects did neither, they were both included in the Ordinance for 

approval by the Napa County voters.  

 
Generally, pursuant to the Measure A Ordinance, all the tax proceeds collected in a 

city are to be spent within that city.  Calistoga’s share of Measure A funding is 

approximately 3 percent of all Napa County Measure A tax revenue.  As of June 30, 

2010, as published in the FOC’s latest annual report to date, Calistoga had been 

allocated $4,217,788 in Measure A revenues.  
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DISCUSSION 

 

CALISTOGA PROJECTS 

 
In connection with its investigation and analysis of the administration of Measure A, 

the Grand Jury examined several recent applications of the City of Calistoga for use of 

the special tax funds on certain municipal projects.  In each case the FPWIA without 

dissent approved the funding. 

 

Kimball Reservoir 
  

Calistoga’s first application for Measure A revenue was to fund a study on the 

feasibility of dredging Kimball Reservoir, which over the years had lost some capacity 

due to silting. This action was the result of the City having been for some time under a 

Compliance Order issued by the California Department of Health Services to dredge 

Kimball.  This is no doubt why Kimball Reservoir stabilization and enhancement was 

included as one of the City’s two projects. The study was begun in 2003 and 

completed in 2005. As a consequence of the findings, the Department of Public Works 

officials in Calistoga determined that project to be “infeasible”.  

 

Mt. Washington Water Tank Project  
 

The city of Calistoga has recognized its need to expand its water supply and water 

infrastructure since the 1990’s.  The State of California Health Department issued a 

report in 1997 noting that the city was “failing to meet its infrastructure needs”.  A 

letter dated May 19, 1997 from the Department of Health and Safety (DHS) to the City 

of Calistoga:  

  

...requir(ed) that the city demonstrate significant progress in securing an 

additional storage tank or in having the Feige tank recoated.  

 

The city’s water supply was found to be marginal to the point that if a major fire 

should arise during the dry season, it might not be possible to keep the pressure up in 

the fire hydrants. In light of the State report, the city began to search for a location to 

build an additional water storage tank. A site evaluation team composed of staff 

“reviewed, screened and ranked 13 potential tank location sites” Ultimately the city 

officials decided on a 9.63-acre site at 335 Silverado Trail called Mt. Washington.  

 

The site was chosen for three reasons:   

 

1. Its location was within the city limits. 
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2. It had a close proximity to the NBA pipeline that travels up the valley and 

provides Calistoga with water it purchases from the State Water Project outside 

the county. 

 

3. It had the proper elevation, which assured that the water pressure would be 

consistent with that of the Feige water tank.  

 

The tank is also adjacent to an extensive new development, the Solage Resort, which 

is widely expected to contribute substantial Transit Occupancy Tax (TOT) revenue to 

the City.  

 

The City of Calistoga responded to a previous report issued by the Napa County Grand 

Jury in 2011 by stating the 2 water sources for the city are (1) Kimball Reservoir and 

(2) its share of NBA water that is treated by the city of Napa.   

 

It noted: 

 

Calistoga elected to increase water supplies through the purchase of additional 

water allocations through the NBA system.  

 

A staff report of 2007 stated that currently Calistoga purchases approximately 50% of 

its water from outside the county. It is apparent that the city needed to comply with the 

State of California Department of Health Compliance Order #02-03-096CO-003 and 

this water storage tank was intended for the basic infrastructure of the city, expanding 

the city’s water supply and keeping adequate pressure to the fire hydrants. This land 

was purchased for $1.9 million in 2005. The tank was originally scheduled to be 

constructed in FY 2003/2004 as noted in a letter from DHS and operating by 2007. At 

no time prior to 2007 did it appear that the city considered or intended to use Measure 

A funds to build this project.    

  

As indicated above Measure A states: 

  

The ultimate goal of the Plan is to provide flood protection, save lives, protect 

property, and restore the Napa River, Napa Creek, and other tributaries.   

 

At the time of the original drafting of Measure A, the City of Calistoga was well 

aware of its critical need to expand its water infrastructure and increase its water 

storage capacity. The City was informed that once the projects were written into the 

language of Measure A they could not be changed unless they were declared 

environmentally or economically unfeasible, then any additional project would have 

to be considered a “Replacement Project” under the Ordinance and go through a new 

and separate approval process (see below). The Public Works Director and staff for 

the City of Calistoga at the time that Measure A was being written did not ask that the 

water storage tank be considered an approved flood control project.  The only 
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projects requested by the City of Calistoga were the Kimball Reservoir and Grant St. 

projects. 

 

Nevertheless, on June 23, 2009, Calistoga City Council requested the amount of 

$2,700,000 from Measure A funds to partially fund the construction of the water 

storage tank as stated in Amendment #6 of the FPWIA Agreement #19. (Appendix V.) 

The FPWIA approved this request without dissent. The total cost of the water storage 

tank construction exceeds $6 million. However, the amount earmarked through 

Measure A funding for this project is $2,700,000.  The Mt. Washington project is 

expected to be completed in 2012. 

 

This Grand Jury finds that Measure A funds were inappropriately utilized for The Mt. 

Washington water storage tank project for the following reasons:  

 

1.  The water tank substantially increases the storage capacity of the City, hence 

supports growth and new development.   

 

2.  The City’s rationale to support the use of Measure A funds, that the tank was 

“stabilization and enhancement of Kimball Reservoir,” is unfounded. What the 

City officials fail to point out is the storage tank constitutes a new addition to 

the City water infrastructure, which increases the City’s water capacity by 

125% and had been mandated years before by the State of California. It is 

several miles from Kimball Reservoir and can hardly be considered an adjunct 

thereto.  

 

3. It will hold imported NBA water. Not one of the twelve “approved projects” in 

Measure A provides facilities for the importation of water from the NBA. Nor 

could it have been approved by the FPWIA as a “Replacement” project under 

the wording of the Ordinance.  

 

4.  It is not intended for flood control or watershed protection.  

 

The Grand Jury believes that explains why the City did not and could not include Mt. 

Washington tank as an Approved Project under the guidelines set forth in Measure A.  

 

While clearly the Mt. Washington tank is an enhancement to the city, it does not 

qualify for funding through the flood tax imposed by Measure A.  It is not one of 

Calistoga’s two approved projects because it is not integral to the Kimball Reservoir.  

No voter could have foreseen such a stretch of the meaning of “stabilization and 

enhancement of Kimball Reservoir.”   

 

If Measure A money was to be obtained, the tank would have to qualify as a 

“replacement project” subject to the higher level of scrutiny attendant to replacement 

projects, including FOC approval and recommendation.   Even so, the Mt. 

Washington tank would not qualify for Measure A funds because it increases the 
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City’s water capacity by 125% supporting population growth, a consequence 

forbidden by the Ordinance.  And, it would not qualify for funding through the flood 

tax imposed by Measure A for the further reason that it will hold NBA water. 

Funding facilities for NBA water as “replacement projects” is expressly forbidden in 

Measure A, Section 8. 

 

While the Mt. Washington water storage tank is a commendable and necessary water 

expansion project for Calistoga, it does not fit Measure A criteria and is not an 

acceptable use of Measure A tax money. 

 

SOLAGE RESORT PROJECTS 

 
In 2001, the City Council of Calistoga approved the proposed Solage Resort, and in 

2004 entered into a developer’s agreement that required the resort, in the words of a 

recent article (March 9, 2012) in the Calistoga Tribune, “to make improvements to the 

municipal infrastructure to not only service the Resort but fix the city’s aging and 

deficient systems in sewer, water and drainage lines.” 

 
The City of Calistoga, as a public entity, is guided by extensive rules in public works 

contracting. Among these rules is that formal competitive bidding is required for 

projects over a certain monetary value. Formal competitive bidding assures both the 

public and competing contractors the price paid for construction is the lowest price and 

the work is completed as described in the billing documentation. However, there is a 

way a municipality might bypass the rules. Instead of putting out a public bid for the 

project, it can have a private entity accomplish the work and then reimburse the private 

entity. The City of Calistoga did exactly this. 

 

The City of Calistoga presently requires all public works projects over $75,000 to be 

publicly bid and executed under public works contracting regulations and documents. 

The Solage water pipe and drainage projects, $405,000 and $600,000 respectively, 

each greatly exceeded the sum of $75,000. Calistoga avoided competitive public 

bidding in the Solage projects on the theory that completing these projects before 

building the resort would avoid dust and confusion. This is a deviation from 

established public works rules. 

 

The City of Calistoga, like many other cities, is struggling to find income to support 

municipal expenses. The main source of income in Napa Valley is the TOT. Cities are 

motivated to have more hotels for the additional income they produce. When a 

developer proposes a project and negotiates with the city for the permit entitlement, it 

can become an intense process. The city wants the project to increase the TOT and 

property tax base, and the developer wants the project at the least cost. Generally, the 

builder pays for all the onsite and offsite improvements such as utilities extensions and 

streets that are required to service the project.  

 



 

 12 

Solage Pipeline Project 
 

The Solage Resort installed a 2,400-foot pipeline along the east boundary of the Resort 

abutting Silverado Trail and the Mt. Washington water storage tank site. This pipeline 

was built for the purpose of connecting the Mt. Washington water storage tank to the 

existing City water infrastructure. For this work Solage billed the City of Calistoga 

$405,000 as per the development agreement. The constructed water line is a 12-inch 

pipe, even though a 3-inch line would have been sufficient for the needs of the resort. 

Obviously, the size of the pipeline, beyond what was required for the needs of the 

resort constitutes an additional build out of the City’s water infrastructure. This was 

not an appropriate use of flood control funds. Solage was given much more access to 

water than it required. The City requested the funds under Amendment #6 of 

Agreement #19 of Measure A, using as a pretext the argument that this was for the 

purpose of enhancing the stabilization of Kimball Reservoir. Additionally, the pipeline 

connects the Mt. Washington tank and Solage Resort to North Bay Aqueduct water. 

Measure A is essentially a flood control tax and it does not contemplate facilities for 

the storage or transmission of North Bay Aqueduct water. 

 

Solage Drainage Project 
 

 Solage Resort also took on an enhanced drainage project, partly to mitigate the 14 

acres of hardscape they created, at the cost of $600,000. Solage billed the $600,000 to 

the City of Calistoga as per their Development Agreement. This payment was 

improper; payment through Measure A should not have been approved.  

 

Measure A funds may only be used for projects that legally require payments from a 

given jurisdiction, in this case the City of Calistoga. The basic agreement between the 

FPWIA and the City of Calistoga is Agreement #19. This Agreement controls the 

funding of Measure A monies to the City. Under Section 3. Disbursal of Funds 

provides: 

 

City may request reimbursement even if no City funds have been expended if it 

has entered in agreements or other legally binding documents (the 

“Contract”) committing City to expend City funds… (Emphasis added.) 

 

The Solage-Calistoga agreement obligated the city to request funds from Measure A, 

but if the city failed to receive the funds from Measure A it was not obligated to pay 

for the project. The City’s “Reimbursement Agreement” with the resort says: 

  

  1. Reimbursement 

 

(A) The City shall make timely and good faith efforts to obtain funds for the 

reimbursement of the Drainage Improvements from the Napa Measure A 

Storm Drainage and Water Supply Reliability Program unless and until the 
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County of Napa states Measure A funds will not be paid, for any reason, or 

may not be used for to (sic) reimburse developer for the Drainage 

Improvements. 

 

(B) If the City does not receive sufficient Measure A funds to reimburse 

Developer for the Drainage Improvements, City shall have no obligation 

to reimburse Developer the $600,000 from the City’s general fund.  

(Emphasis added.) 

 

The Grand Jury notes with acute disappointment that all of those interviewed, involved 

in the approval process in the County of Napa, failed to notice that the City had no 

obligation to repay Solage Resort. Nor, apparently, did the City bother to inform them. 

 

LEGAL FEES AND EXPENSES 
 

The City of Calistoga’s most recent application for a grant of Measure A funds 

included a substantial amount for legal fees, expert witness fees and other expenses 

incurred by the City in defending a lawsuit which was filed on March 18, 2009, 

against the City by an individual seeking private damages in connection with the 

City’s diversion of water from Kimball Creek. The suit also asserted a “public trust” 

claim to require the City to halt its practice of diverting the full flow of Kimball Creek 

into Kimball Reservoir and to allow some water to by-pass the Reservoir and freely 

flow downstream for the benefit of fish and wildlife downstream. 

 

The City actively contested the litigation and succeeded in persuading the Napa 

Superior Court to dismiss the aspects of the lawsuit involving private water rights.  

As a consequence of the Court’s action all that remained of the original suit was the 

claim that the City had violated its “public trust” for its failure to allow some by-pass 

of water. 

 

In early 2010, the State Water Resources Control Board (SWRCB) and the 

Department of fish and Game (DFG) through the California Attorney General, filed a 

“friend of the court” brief in the public trust litigation. In that brief, SWRCB and DFG 

essentially reminded the City of Calistoga that it had an independent and ongoing 

responsibility to insure that its use of water from Kimball Creek complied with the 

public trust doctrine, which included allowing some downstream flow to support the 

well-being of the Napa River and its habitat. The City has taken the position in public 

documents that it was not until that intervention by the Attorney General that it 

realized it might have a public trust duty with regards to the diversion of the water of 

Kimball Creek. The Grand Jury finds this legal stance disingenuous. On September 7, 

2007, nineteen months before the commencement of litigation, and over two years 

before the Attorney General’s intervention, the City of Calistoga received official 

notice from the SWRCB that the City’s Amended License for Diversion and Use of 
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Water at Kimball Creek contained a public trust provision controlling, among other 

things, “unreasonable method of diversion of said water.” 

 

During the time the City of Calistoga was aware of, but refused to acknowledge its 

public trust responsibility, it incurred costly legal fees and expenses. To avoid these 

expenses the City should have taken the most prudent course and applied to the Court 

for a stay of the proceedings pending a proposed resolution. However, it was not until 

September of 2011, shortly before the trial was to commence, that the Calistoga City 

Council members approved a plan to allow the bypass of a certain amount of water. 

The action effectively ended the lawsuit and the Superior Court dismissed the 

plaintiff’s action as moot. Though some parties might consider it a smaller flow than 

they expected, the release of water would occur during the crucial winter and spring 

months when salmon and steelhead trout spawn in the Napa River gravel beds.  

 

This suit against the City essentially forced Calistoga to acknowledge its duty to 

protect fish and other downstream wildlife. The Grand Jury considers it irresponsible 

for the City of Calistoga to incur the unnecessary attorney fees, costs and expenses by 

failing to properly understand its legal responsibilities in the first place, and then 

compounding its error by failing to promptly acknowledge its responsibilities and 

remedy the situation. These failings have cost the City hundreds of thousands of 

dollars in wasted Measure A funds.  

 

In the paperwork submitted to support its application for a grant of funds from the 

Measure A sales tax to pay for the fees and costs incurred in contesting the “public 

trust” aspect of the lawsuit, the City used the tortured rationale that the expenditure of 

these legal fees and litigation witness fees constituted a “stabilization and 

enhancement of Kimball Reservoir.” The Grand Jury finds it an unfortunate irony that 

a major purpose of this flood protection law is to preserve the environment of the Napa 

River and that compliance with “Living River” principles is mandatory under the 

Ordinance, yet the City of Calistoga used Measure A revenue funds to defend itself 

against its own breach of public trust in failing to protect the river. 

 

After consulting with the County Counsel and the County Director of Public Works, 

the Calistoga Director of Public Works composed a Request for Measure A Funds, 

which was then approved by the City Counsel and forwarded to the FPWIA.  Having 

been reviewed by the County Counsel, the request was certified as an appropriate 

expenditure for Measure A money by the County Public Works Director and 

forwarded to the FPWIA for final approval. 

 

On August 9, 2011, The Executive Director of the FPWIA presented to the Governing 

Board a recommendation as follows: 

 

Executive Director requests approval of and authorization for the Chairman to 

sign Amendment No. 9 to Agreement No. 19 (FPWIA) with the City of 

Calistoga to provide for an additional expenditure of $1,100,000 over a period 
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of three years for the Kimball Dam Intake Tower, Drain valve, Bypass 

Structure, and Water Rights Protection … (Emphasis added.) 

 

The “Discretionary Justification” for the requested funds was: 

 

Amendment No. 9 commits additional funding for a project specifically listed 

in Section 8(C)(1) of the Measure A Ordinance.  

  

The Grand Jury notes that somewhat obscured within the wording of the application 

dealing with valves, bypass structure, and intake tower are the words “Water Rights 

Protection.” This term is used by the City for the legal fees and consultant expenses 

incurred relating to the lawsuit, which comprises the majority of the requested funds.  

A detailed examination of the records provided to the Grand Jury from the City of 

Calistoga and which were provided to the FPWIA, indicates that almost $700,000 of 

the requested allocation of $1,100,000 was for legal fees and other costs expended to 

defend the lawsuit against the City and to prepare the by-pass plan. 

  

The rationale of the City and of the FPWIA’s Executive Director was: 

 

This project will support the water supply reliability for Kimball Reservoir and 

is consistent with section 8(C)(1) of the Measure A Ordinance…City water 

rights for Kimball Reservoir have also been challenged, requiring hydrology 

studies, fishery biologist studies, and legal support costs. 

 

An inspection of the detail provided to the FPWIA in support of this claim included 

payments to at least three law firms. These payments occurred during a period of 

thirteen months, from August 19, 2010 through September 30, 2011. They include: 

 

 Somach, Simmons & Dunn, 2/28/11 to 9/30/11                  $60,969.19 

 McDonough, Holland & Allen, 8/19/10 to 9/22/10             $15,108.62 

 Burke, Williams & Sorenson, 10/29/10 to 9/16/11            $486,821.14 

 

In addition, the attorneys retained expert witnesses to assist them with the technical 

aspects of the public trust claim. These bills were sent to the attorney’s offices for 

reimbursement by the City. They include: 

 

 MBK Engineers, 5/13/11 to 10/12/11                       $64,910.92 

 Mike Podlech, Aquatic Biologist, 7/4/10 to 11/1/11            $31,117.00 

       TOTAL:      $658,926.87 

 

Upon examining the billings these firms provided to support their charges, obtained by 

the Grand Jury at its request from both the City of Calistoga and the FPWIA, it 

became apparent to the Grand Jury that there was virtually no description of the work 

actually performed.  The billings consisted only of the hours spent, the initials of the 

attorney, and the hourly billing rate. It was obvious that at some point the description 
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of the work performed had been redacted on most invoices. On others, there was 

absolutely no description of the work at all. Obviously, these provide no way of 

ascertaining whether the work claimed to be done was actually needed or whether the 

amounts charged for the services were reasonable.  

 

It is proper procedure in the private sector for businesses that receive counsel from 

outside legal offices to require a complete itemization of each service provided and the 

amount of time expended as well as the identification the lawyer(s) who performed the 

service. The Grand Jury finds that the citizens of Calistoga and the taxpayers of Napa 

County should receive no less than what is routine practice in the private sector. 

Certainly, those charged with the responsibility to evaluate the reasonableness of such 

charges could discern nothing from the proffered billings. The Grand Jury is at a loss 

to understand how these expenditures could have been approved, based upon such 

inadequate documentation. 

 

The Grand Jury finds that the payment for these legal fees and expenses taken from 

Measure A sales tax funds was improper for the reasons enumerated below.  

 

1. The costs of defending a lawsuit brought by a concerned citizen alleging 

resource misappropriation and breach of public trust by the City of Calistoga, 

is not a proper use of Measure A funds.  The defense of lawsuits such as the 

one involved here by a City is a general governmental function commonly 

engaged by cities everywhere. As was clearly stated in the “Independent 

Analysis” written by the Napa County Counsel and provided to the voters in 

March of 1998, the funds of Measure A cannot be used for “general 

governmental purposes.” 

 

2.  The costs of defending a breach of public trust lawsuit is not an “approved 

project” and bears no relationship to the stated purpose of Calistoga’s approved 

project:  “Stabilization and enhancement of Kimball Reservoir which shall be 

for the purpose of flood protection and water supply reliability;”  

 

3. These expenses were incurred fighting compliance with “Living River” 

guidelines, in the face of Measure A’s mandate that any expenditure must be 

“in accordance with Living River Guidelines,” which admonish,  “The end 

result is a living river that can sustain migrating fish and wildlife…” Napa 

County Flood Control and Water Conservation District Webpage, 

(www.countyofnapa.org/pag#AA9D1A)  

 

http://www.countyofnapa.org/pag#AA9D1A
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4. The copies of the bills provided to the Grand Jury in response to its request for 

all documentation which the FPWIA used to support the validity of its payout 

of Measure A Funds lacked crucial detail to justify payment. 

After aggressively contesting all the issues for two years, the suit was concluded on 

the eve of the trial when the City finally conceded to the environmental demands 

sought by the plaintiff. The City resolved the suit by agreeing to allow some flow from 

Kimball Reservoir downstream to the Napa River for the benefit of fish and other 

wildlife. If the City had properly analyzed its legal position and acknowledged its 

responsibility earlier, most if not all of the legal costs and expenses could have been 

avoided. Those Measure A tax funds would not have been improperly diverted and 

may have been available to Calistoga for purposes of which Measure A money is 

intended. 

 

FLAWED APPROVAL PROCESS 

 

The Grand Jury is not without sympathy for the efforts of Calistoga authorities to seek 

funding from whatever sources they deem potentially available to assist in these much 

needed infrastructure projects. The Grand Jury does not find that these projects are 

unnecessary. What the Grand Jury does find is that however meritorious the projects 

are, they do not meet Measure A criteria and it is clearly improper to employ funds 

that the voters specifically designated for other purposes.  

 

The constraint of time has only allowed the Grand Jury to examine recent Calistoga 

Measure A projects and not those of other jurisdictions. However, the Grand Jury has 

examined the application process applicable to all municipalities in Napa County, and 

has found that process wanting. Napa County has spent over $100,000,000 on Measure 

A projects. This is an enormous amount of money. It also has finite limits. The 

FPWIA (Board of Supervisors) must take steps to ensure that requests for 

disbursements are evaluated thoroughly at all levels, with utmost professional care. 

 

Inadequate County-Level Scrutiny 
 

The Measure A Ordinance does not set forth the precise manner in which the approval 

process for the expenditure of Measure A revenue is to operate. The Ordinance in 

Section 4 states that a “Joint Powers Agreement” shall be developed which shall 

specify “allocations and methods of distribution” of Measure A tax revenues to fund 

the projects described in the Ordinance. The JPA, in turn, provides simply: 

  

All disbursements of the...revenues will be accomplished through contracts 

between the Authority and the individual municipalities...Jurisdictions wishing 

to access such funds shall submit to the Authority a request for 

disbursement...(which) shall state the amount of funds requested, describe the 
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project for which the funds are sought and specify how the proposed project is 

a permissible use of Flood Protection Sales Tax revenues. 

 

         JPA, Section 9(c).  

 

The manner by which a municipality’s “request for disbursement” is reviewed for 

technical and legal compliance with Measure A criteria is not addressed by the 

Ordinance or by the JPA. Instead, an ostensibly de facto “approval process” exists for 

proposed expenditures of Measure A funds.  

 

As outlined on the County’s flowchart in Appendix III, a municipality (Calistoga) 

formulates a project that it contends meets Measure A criteria. It then makes a funding 

request to the County Auditor-Controller. The County Auditor-Controller checks that 

Calistoga has sufficient Measure A funds to cover its proposed project. The Auditor 

then requests the County Public Works Director to “certify” that Calistoga’s proposed 

project meets Measure A requirements. If the Public Works Director concludes that 

the proposal (1) conforms to Measure A criteria and (2) is one of the two designated 

Calistoga projects, County Counsel prepares a “Funding Agreement” between 

Calistoga and the FPWIA.  The FPWIA is comprised of the Napa County Board of 

Supervisors.  The Funding Agreement goes to Calistoga City Council for approval. It 

is then presented by the County Public Works Department to the FPWIA for 

consideration.  If the FPWIA Board approves the Funding Agreement, Calistoga 

proceeds with the proposed work. When the work is completed Calistoga requests 

reimbursement of its expenditures from the County Auditor-Controller. The County 

Public Works Department then reviews the completed work and approves or 

disapproves reimbursement to Calistoga.   

 

The Grand Jury finds that this process is inadequate. It has resulted in Measure A 

revenue being expended (1) on projects and expenses not within the plain or 

reasonably expected meaning of the Ordinance, and (2) has resulted in tangential 

projects being funded as part of an original approved project rather than being treated 

as “replacement projects” subject to the checks and balances incorporated into 

Measure A for “replacement projects.” In Calistoga’s case, the current process has 

resulted in Measure A revenue being expended on projects which are related tenuously 

at best to its two designated approved projects, and even then only by disingenuous, 

contrived reasoning. 

 

As indicated, under the current scheme, after the County Auditor-Controller reviews 

Calistoga’s proposed project to ensure there is sufficient funding, the County Public 

Works Director reviews the proposed project for engineering feasibility and for any 

potential link, however remote, to one of Calistoga’s two approved projects.  County 

Counsel’s sole duty is to draft funding agreements after the County Public Works 

Director “certifies” proposed projects. However, no one with legal expertise is charged 

with reviewing the proposal to ensure it fits within reasonable legal interpretation of 

the Ordinance. The Grand Jury was told that Napa County Counsel occasionally 
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reviews and provides input on proposed expenditures if requested to do so. 

Unfortunately, it is neither required nor is it standard procedure to obtain legal 

analysis. Moreover, while County Counsel is sometimes consulted informally by the 

Public Works Department on whether a city’s requested expenditure fits within the 

legal parameters of the Measure A Ordinance, County Counsel renders no formal 

opinion as to the suitability of the project. 

 

A proposed project qualifies for funding only if, as expressed in the JPA, it “is a 

permissible use of the Flood Protection Sales Tax revenue”. To be a “permissible use” 

a proposed expenditure must (1) fit technical engineering criteria, and (2) fit within the 

legal scope of the Ordinance.  Thus, determining whether and “how a proposed project 

is a permissible use of (Measure A) revenue” requires engineering expertise and legal 

expertise, JPA Section 9(c). Clearly, both the Director of Public Works and County 

Counsel should be required to “certify” that a proposed project fits within Measure A 

before a proposal is presented to the FPWIA (County Board of Supervisors) for 

approval, thereby providing one more layer of accountability and assuring the public 

of professional review of the legal aspects of compliance with Measure A as well as 

the engineering aspects. The current process, requiring certification only from the 

Director of Public Works, is not sufficient. 

 

Financial Oversight Committee: The Sleeping Watchdog 

The Grand Jury, in accordance with its duty, has conducted an extensive review of the 

procedures used by the FOC in fulfilling its responsibility to study all flood protection 

projects and inform the public. The Grand Jury regrets to report the FOC so far has not 

carried out its responsibilities to the level Napa citizens and taxpayers are entitled. As 

the initial phase of original projects becomes complete and replacement projects are 

proposed, it becomes even more crucial that the Committee competently carry out its 

responsibility. 

 One aspect of the Committee not fulfilling its expected role in safeguarding funds 

from being spent inappropriately is the same problem addressed in a previous Grand 

Jury Report (2008/2009). Namely, the FOC is improperly constituted.  

In order to enhance the likelihood of the Ordinance being approved by an 

overwhelming majority of Napa voters in 1998, the Ordinance included the 

establishment of a Committee to represent the numerous diverse interests of Napa 

Valley’s citizens. The FOC was originally to be composed of the following 

representatives to meet at least each once each quarter: 

  

1 recommended from each city or town council and the Napa County Board of 

Supervisors who are not professionally involved with a city, town or the county 

of Napa (total of 6) 

2 recommended by the Business Community 

1 recommended by Local Media 
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1 recommended by Napa County Taxpayers Association 

2 recommended by the Environmental Community 

1 recommended by Friends of Napa River 

2 recommended by the Agricultural Industry 

1 Certified Public Accountant recommended by the above  

(With the exception of the public accountant, all are required to be Napa 

County residents.) 

 

The Financial Oversight Committee Guidelines were amended in 2006 to include a 

representative of Health and Human Services, which resulted in a total of 17 members. 

However, there has never been a complete contingent of members on the Committee. 

The current roster of 9 representatives is barely above 50% of the requirement, and 

this underrepresentation has existed for a disturbingly long period of time. The 

important Napa constituencies that lack full representation are: 

 

 Board of Supervisors 

 Business Community (2) 

 Local Media 

 Napa County Taxpayers 

 Environmental Community  

 Agricultural Industry  

 Health and Human Services 

 

Napa County citizens are not well served by a reduced and underrepresented board, 

which is required to effectively oversee more than $150,000,000 tax dollars. 

 

The Grand Jury is not only disturbed by the Committee’s lack of members, but is also 

disappointed in its lack of initiative and lack of leadership.  Since 1998 there has been 

approximately $114,000,000 expended on projects, yet the Committee has rarely 

criticized any expenditure during its existence. 

 

This lack of initiative, leadership and membership is manifested in the Committee’s 

failure to:   

 

1. Routinely interview those persons responsible for projects. 

2. Actively solicit community input. 

3. Conduct on-site inspections to assure the propriety of completed work 

4. Vigorously examine project documents. 

5. Demand and review the complete files, including detailed invoices on each 

project and not merely rely on the summary materials provided to it by the 

County Auditor. 

6. Until recently, formulate subcommittees to independently study specific 

aspects of projects. 
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The Committee’s lack of effectiveness might also be attributed to procedural issues. 

First, members are required to meet at least four times a year. They seldom meet more 

than the required number. 

 

Second, the cities or the unincorporated areas having flood control projects may come 

to a meeting to provide updates on their progress. However, the Committee cannot 

compel the attendance of any of these jurisdictions.  To be effective, the FOC needs 

ready access and direct communication with representatives of each of these 

jurisdictions.  The lack of ready access and unreliable availability of representatives 

from these jurisdictions is at odds with the directives of the JPA.  The JPA requires 

that, “the Authority’s Auditor, the County Auditor-Controller, and the appropriate 

administrator from each Municipality, the County and the District” will form the 

“financial system technical advisory committee” and “will provide assistance and 

support to the (FOC) to carry out its oversight mission.”   

JPA Section 9(e). (Emphasis added.) 

  

Third, the system does not provide an effective organization of  checks and balances. 

For example, all of the input on expenditures that the Committee receives comes 

directly through the County Auditor-Controller who has her own particular connection 

with the approval process. (See Appendix III.) The Ordinance specifically provided for 

a paid position of a CPA on the FOC in order to give independence, substance and 

expertise to the Committee’s financial review function.   

 

The Measure A Ordinance states the responsibility of the FOC regarding replacement 

projects in Section 8: 

In the event any project described in this Section is not economically or 

environmentally feasible, the legislative body having jurisdiction over the 

lands involved shall recommend to the Napa County Flood Control and Water 

Conservation District a replacement project. Only replacement projects that 

meet the criteria set forth in the first two paragraphs of this Section shall 

qualify and may be approved provided, however, that facilities for, or 

purchase of North Bay Aqueduct or other water imported from outside 

Napa County shall not qualify as replacement projects. The Napa County 

Flood Control and Water Conservation District shall consider recommending 

approval of a replacement project to the Authority only after obtaining the 

recommendation of the Financial Oversight Committee...(Emphasis added.) 

During the next six years before the Ordinance expires in 2018, it is essential that the 

FOC successfully perform its duties and responsibilities since the special undertakings 

called “Replacement Projects” will be paid by the funds that remain and the FOC has a 

critical role in determining whether these projects will be allowed.  
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FINDINGS 

The 2011-2012 Napa County Grand Jury finds the following: 

F1.  Construction of the Mt. Washington water storage tank is a build out of the 

City’s water infrastructure. It supports growth and will store NBA water, both of 

which are counter to the letter and spirit of Measure A. 

F2. Construction of the Mt. Washington water storage tank should have been listed 

in the 1998 Ordinance as an “approved project” or should have gone through the 

“replacement project” process. 

F3.  Solage Resort Drainage Project should not have been paid with Measure A funds 

as the City of Calistoga had no duty to pay that $600,000 cost. 

F4.  As the defense of a lawsuit by a municipality is a general governmental function, 

the legal fees paid by the City of Calistoga for the Kimball Creek Bypass 

litigation was an improper use of Measure A funds.  

F5. The invoices for the fees paid by the City of Calistoga for the Kimball Creek 

Bypass litigation provided inadequate information to allow the FPWIA to make 

an informed determination as whether the billings were reasonable and 

appropriate. 

F6. The City of Calistoga should have acknowledged its breach of public trust much 

earlier in the bypass litigation . 

F7.  The Measure A Ordinance did not explicitly describe how the approval process 

should operate and as a result the Organizational Chart was arbitrarily drawn. To 

the degree the chart is used as a schematic model for Measure A projects, its 

flaws are transferred into the approval process. 

F8.  The County Public Works Director improperly certified the legality of several 

Calistoga Measure A projects. 

F9. County Counsel is on the Flood Protection Funding Flow Chart to put 

agreements into proper form, but has no formal role reviewing proposals for 

compliance with Measure A.  In practice County Counsel sometimes reviews 

proposals but does not review all proposals, and even as to reviewed proposals, 

County Counsel renders no formal opinion as to compliance with Measure A. 

F10. The approval process is ineffective since the Flood Protection Water 

Improvement Authority (Board of Supervisors) has approved projects that lack 

compliance to Measure A requirements. Greater care should be taken to examine 

in reasonable detail the compliance of projects and their expenses. 

F11. The Financial Oversight Committee exemplifies the disability of the system by 

being placed at the end of the approval process. The Ordinance intended the 

Financial Oversight Committee to “Ensure ongoing community input in the 

finalization of all projects...”  (Emphasis added.) 
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F12. The Financial Oversight Committee is the community “watchdog” for Measure 

A projects and should constantly monitor the projects in all stages, instead of 

only after the termination of those projects. 

F13. The Financial Oversight Committee is improperly constituted and has passively 

performed its role. 

  

RECOMMENDATIONS 

The 2011-2012 Napa County Grand Jury recommends the following: 

R1. Flood Protection and Water Improvement Authority (Board of Supervisors) more 

carefully evaluate Measure A proposals and take steps to ensure that all 

proposals for the expenditure of Measure A tax revenue meet Measure A 

requirements from a legal standpoint as well as from a technical standpoint. 

R2. Flood Protection and Water Improvement Authority redefine the approval 

process and the corresponding County flow chart, so that after “the 

Auditor/Controller ensures adequate Measure A funds exist to meet request” and 

before “County Counsel prepares funding agreement,” both the Director of 

Public Works and County Counsel certify that the requested expenditure meets 

Measure A requirements, rather than just the Director of Public Works so 

certifying.  

R3. Flood Protection and Water Improvement Authority redefine the approval 

process and the corresponding County flow chart, so that after “the 

Auditor/Controller ensures adequate Measure A funds exist to meet request” and 

before the proposal is “presented at meeting of Flood Protection and Water 

Improvement Authority,” the Financial Oversight Committee be given a copy of 

the proposal to, pursuant to their charge, review and “advise the public whether it 

is consistent with the purpose, spirit, intent, and language of Measure A.” 

R4. County Counsel certify every proposed expenditure as in compliance with 

Measure A. 

R5. Financial Oversight Committee receives the information on proposed 

expenditures prior to approval by the Flood Protection and Water Improvement 

Authority. 

R6. Immediate, concerted and ongoing effort to fill Financial Oversight Committee 

vacancies by Financial Oversight Committee and Board of Supervisors; 

specifically, the vacancies for representatives from: 

Board of Supervisors 

 Business Community  

 Local Media 

 Napa County Taxpayers 
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 Environmental Community  

 Agricultural Industry  

 Health and Human Services 

R7. Auditor-Controller prepare an annual audit as per Section 23 of Ordinance in 

addition to the annual Financial Oversight Committee audit. 

R8. Financial Oversight Committee be granted authority to require jurisdictions 

requesting Measure A funds to present proposed expenditures to that Committee 

prior to final approval by Flood Authority. 

R9. Financial Oversight Committee receive and examine itemized invoices billed to 

Measure A projects in addition to the summarized data currently provided it. 

R10. Financial Oversight Committee establish subcommittees in order to more 

effectively fulfill its responsibilities under the Ordinance, namely: 

a. Provide the public with information regarding the manner in which 

Measure A tax proceeds have been spent; 

b. Prepare an annual audit regarding the use of Measure A proceeds; 

c. Review the financial impact of each project and advise the public whether 

it is consistent with the purpose, spirit, intent and language of Measure A; 

d. Inform the public of any expenditure which is inconsistent with the purpose 

and intent of Measure A; 

e. Make recommendations to the Napa County Flood Control and Water 

Conservation District regarding proposed replacement projects if a project 

indentified in Measure A is determined not feasible. 

R11.   Any further requests by the City of Calistoga for Measure A funds for the Mt. 

Washington tank and Solage projects be denied and the City be required to return 

any unspent Measure A tax revenue forwarded to it for these matters. 

 

 

REQUEST FOR RESPONSES 

Pursuant to Penal Code Section 933.05, the Grand Jury requests responses from the 

following individuals: 

 Napa County Counsel: F1, F3, F9, R4. 

 Napa County Public Works Director: F3, F8, R2. 

 Napa County Auditor-Controller: F5, R7, R9. 
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Pursuant to Penal Code Section 933.05, the Grand Jury requests responses from the 

following governing bodies: 

 Napa County Board of Supervisors/Flood Protection and Water Improvement 

Authority: F1, F3, F4, F5, F9, F10, F11, F12, F13, R1, R2, R3, R4, R5, R6, 

R7, R8, R9, R11. 

 Financial Oversight Committee: F11, F12, F13, R5, R6, R8, R9, R10. 

 Calistoga City Council: F3, R11. 

 

GLOSSARY  

Agreement # 19 - The “Funding Agreement” between the Napa County Flood 

Protection and Watershed Improvement Authority and the City of Calistoga for 

Calistoga’s Measure A expenditures. 

“Approved Projects” - The twelve flood protection and watershed improvement 

projects specifically described in Measure A, sanctioned by Napa County voters in 

passing the Measure A Ordinance. 

Calistoga Tribune - A weekly newspaper published primarily for Up-Valley 

residents 

“Certify” - Formally assure, verify and vouch for. 

DFG - The State department of Fish and Game 

FOC:  The Financial Oversight Committee, charged by the Measure A Ordinance 

to oversee the proper expenditure of sales tax funds and to report its findings to the 

public on an ongoing basis. 

“Friend of the Court” - A person or entity who is not a party to legal proceedings 

but has in interest in the outcome, and is allowed to present his/her position in 

those proceedings to help the Court resolve issues raised by the parties. 

FPWIA - The Napa County Flood Protection and Water Improvement Authority.  

It is comprised of the sitting members of the Napa County Board of Supervisors. 

JPA - The “Joint Powers Agreement”:  The agreement between the FPWIA, the 

County Flood Control District, the County, and all municipalities in the County, 

for the purpose of implementing projects sanctioned by Measure A. 

Living River Guidelines - Guidelines to “protect, restore, defend and preserve 

watersheds in natural harmony with the people and wildlife that depend on healthy 

water,” the stated goals of which include “prevent(ing) riparian habitat 
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destruction,” and “maintain(ing) instream flows.” For more detail, see Living 

Rivers Council website. 

Measure A - An Ordinance imposing a ½ cent sales tax throughout Napa County 

for 20 years to fund sanctioned flood protection and watershed improvement 

projects in Napa County. 

NBA - The North Bay Aqueduct. A system of pipelines and waterways designed to 

transport out of county water to and through Napa County. 

“Public Trust Doctrine” - Traceable to Roman law, Institutes of Justinian, 534 CE, 

holding that the air, the rivers, the sea and the seashores are incapable of private 

ownership; they are dedicated to the use of the public.  

“Replacement Project” - Under Measure A, if any “approved project” is 

determined not to be feasible, a “replacement project” may be proposed. Because 

such projects were not before the voters when Measure A passed, replacement 

projects must meet explicit criteria set out in the body of the Ordinance for 

substitute projects, including review by the FOC. 

“Stay of proceedings” - A Court order putting legal proceedings “on hold” for a 

period of time. 

SWRCB - The State Water Resources Control Board 

TOT - Transient Occupancy Tax 

 

METHODOLOGY 

On-site Inspections: 

The Grand Jury conducted on-site inspections of Kimball Reservoir and adjacent 

facilities; the Solage Resort drainage project; the Calistoga Public Works Office; the 

Calistoga wastewater treatment facilities as well as attending a meeting of the 

Financial Oversight Committee. 

Interviews Conducted: 

 Concerned citizens 

 Former State of California personnel 

 City of Calistoga elected officials 
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 City of Calistoga appointed personnel 

 City of Calistoga employees 

 County of Napa elected officials 

 County of Napa appointed officials 

 County of Napa employees 

 

Documents Reviewed: 

 Agendas and Minutes of the Calistoga City Council 

 Agendas and Minutes of the Financial Oversight Committee 

 Agendas and Minutes of the Napa County Flood Protection  and Water 

Improvement Authority (NCFPWIA) 

 Measure A Ordinance 

 Agreement # 19 between the NCFPWIA and the City of Calistoga 

 The Joint Powers Agreement Regarding the Use and Equitable Distribution of 

Flood Protection Sales Tax Revenues dated Nov. 1, 1998. 

 The March, 1998 Napa County Official Ballot regarding measure A 

 The “independent analysis” of Measure A provided by County Counsel and 

appended to the Official ballot 

 Court filings of the Napa County Superior Court 

 Annual Reports of the Financial Oversight Committee 

 Extensive documents provided to the Grand Jury at its request by concerned 

citizens who had obtained extensive material from public entities under the 

Freedom of Information Act; the County Auditor-Controller, The City of 

Calistoga, The Napa County Director of Public Works and the Flood Control 

District. 

 Newspapers:  The Weekly Calistogan; The Calistoga Tribune; the St. Helena 

Star and the Napa Register. 
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 Websites Reviewed: The City of Calistoga; The County of Napa; The Financial 

Oversight Committee and the Flood Authority. 

 

APPENDIX   

I.  Measure A Ordinance 

 

II. Measure A Ballot including voter information sheet “Impartial Analysis By 

The Napa County Counsel” 

 

III.  Napa County’s  “Flood Protection Funding Flow Chart”  

 

IV. Measure A “Joint Powers Agreement” 

 

V. Agreement #19 between Napa Valley Flood Protection and Water 

Improvement Authority and City of Calistoga 
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